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Wild law: sustainable development and beyond?

This issue of ELM is concerned largely with the work of Cormac Cullinan,
author of Wild Law," and contributor of an important new article published
below fleshing out the practical application of this increasingly influential
legal theory.? Cullinan’s writing is of interest to readers of this journal because
of the unique extent to which it seeks to articulate a novel concept of law
that is based on five decades of development in the fields of environmental
sciences. The science underlying Cullinan’s work is not the main talking point.
Most readers will be familiar with the notion of the physical interdependence
of all living organisms, as first popularised by Rachel Carson in Silent Spring,?
and recently reasserted with a non-specialist readership in mind by scientists
such as James Lovelock.* Cullinan, himself a lawyer, aims to work into this
holistic scientific vision an environmental jurisprudence which intriguingly, in
his latest article, appears to be seeking to move beyond the ‘sustainable
development’ agenda. Given that sustainable development is the central
organising concept of environmental law around the globe today, no one
could question Cullinan’s intellectual ambition. What is Cullinan getting at,
and how seriously should one take criticism of the emerging sustainable
development ‘orthodoxy’ at a time when it is just beginning to bear fruit in
practical legal terms?®

Wild law as an application of Earth jurisprudence

Central to Cullinan’s legal theory is ‘Earth jurisprudence’. This was the name
coined by Cullinan in Wild Law to describe what he considered a radical
paradigm shift away from prevailing theories of law.® Earth jurisprudence rejects
prevailing theories on the basis that they are grounded in what he considers
a deluded vision of the human world as separate from the universe.” In one of
what is a number of thought provoking analogies involving mental health — a
theme that has great but undervalued potential when it comes to
understanding environmental problems — Cullinan writes:

We have lived so long within this contrived ‘homosphere’ breathing its
myths of human supremacy, that it is now more real to us than the Earth
... we have become ... ‘autistic’ in relation to the earth.®

Earth jurisprudence situates human needs — in the broadest sense as including
physical, mental and cultural well being — within a wider ecological whole. In
another passage which suggests a concern much deeper than simply the
physical or material well being of humans which often dominates debate in
this arena, Cullinan writes:

Earth gives substance and form to our bodies, our imaginations are
inspired by the wonders of the natural world and our sense of awe and
beauty arises from experiencing the universe. We are ‘earthlings’ through
and through ... the idea that we are separate from, or superior to, Earth
is a dangerous delusion that may yet prove fatal.’

Earth jurisprudence supplies the general norms out of which practical laws
can be extrapolated. Such law is called ‘wild law’. Wild laws are not strictly
speaking natural laws (which are typically inspired by divinity), for Cullinan’s
vision is secular. Wild law is firmly grounded in the work of men and women of
their time, and it does not rely on any contestable higher authority, or spirit,
of law.

The content of wild law

Elaborating on the content of wild law is a principal theme of this issue of
ELM. In broad terms, wild law sets out the rights and responsibilities of
humans both in relation to one another, and in relation to other organisms
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11 Cullinan below p 72.
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Review 450.
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Control Ordinance, May 2007, see
also Boyle and Filgueira,Cullinan,
Baker.

15 ibid.

16 Note 1 Ch 12, 13.

17 ibid p 179.

18 (1895) AC 197.

19 Mason below p 88.

20 Mr Pickles obviously had what wild
lawyers might describe as a more
shallow relationship with his land
than William Whitacre Tipping,
claimant in nuisance law’s greatest
triumph of the nineteenth century:
see B Pontin, S Bowen, ) Hickman, A
Lloyd, C Lopes and | Wilkes, ‘ Tipping
v St Helens Smelting Ltd: “Anti-
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Development”? (2007) 19 ELM 1
7.

21 Note 1 p 176.

22 ibid p 208.

23 ibid p 103ff.

24 R (on the application of Greenpeace
Limited) v Secretary of State for
Trade and Industry [2007] EWHC
311 (Admin), see Lowther (2006)
19EMT 37

25 Note 4. See also eg environment.
guardian.co.uk/climatechange/
story/0,,2034245,00.html - 45k ;
www.firstscience.com/home/
articles/earth/interview-james-
lovelock-on-climate-
change_9814.html - 33k.

(or, in Cullinan’s words, ‘other members of the community of beings that
constitutes earth™). Cullinan’s analysis of rights draws bravely upon Christopher
Stone’s still controversial and oft dismissed argument in ‘Should Trees Have
Standing?," that the natural world ought to have legal rights enforceable on
behalf of nature by humans. This thinking is developed by lan Mason in an
article which also appears below.” Mason examines a trailblazing Pennsylvanian
Borough’s experimentation with a law conferring on ecosystems rights
enforceable by individuals acting on behalf of nature.™ For Mason, the actions
in Tamaqua show that plant rights, or insect rights, or indeed any other
ecological rights, have ‘real meaning and purpose...deriv[ing] from a different
perspective on the origin of rights and obligations which comes into sharp
relief when the traditional human-centred approach is displaced by the wild
law approach’.®

Wild law thus contemplates a considerable broadening in our conception
of rights, so that they extend to non-human subjects within the natural order.
Yet Cullinan is equally concerned with ensuring that the scope of certain existing
rights are reigned in. A particular object of criticism in Wild Law is the treatment
of land as property.' Cullinan is concerned with the anthropocentric manner
in which land is reduced to the ownership of an individual, who has the rights
to exploit it regardless of wider ecological interests. He advocates laws which
reward physical proximity to the land and its fertility. Current laws fall short in
two major respects: first, (as above) by reducing land to an object of ownership;
and secondly, by vesting ownership in fictional individuals, ie in corporations.

The breakdown in the relationships between humans and Earth has been
exacerbated by the fact that many landowners are incorporated persons
that exist by virtue of legal fictions and are wholly incapable of forming an
intimate relationship with the land. This lack of capacity means that they
cannot connect with the Community [of human and non-human organisms]
and so are incapable of functioning as part of it.”

Mason’s analysis of Bradford Corporation v Pickles (1895) " introduces a note
of caution.” It reveals how real people can behave in ecologically perverse
ways with the blessing of the courts when it comes to the pursuit of petty
short term material interests arising from land. The problem, of course, is that
the common law allows landowners to be as environmentally attuned or switched
off as they wish to be.?°

There is considerable scope for elaborating on the huge issue of the content
of wild law’s responsibilities. The idea of regulatory law appears to be endorsed
in Cullinan’s account, subject to its obligations being strengthened so as to
respect the interest of the communities of the future. In Wild Law, Cullinan
laments, with much support if he were in need of it, that regulatory laws are
too apt to focus on short-term human utility.”' A practical suggestion he makes
is to redefine the ubiquitous concept of ‘public interest’ to refer to the interest
of the whole earth community over the long term.?> The interaction between
Christopher Stone, the Sierra Club and the courts which Cullinan alludes to in
Wild Law, as noted above,” represents a good pointer of the potential of this
in America; in Britain, pertinent examples lie in the quite dramatic liberalisation
of standing rules in relation to constitutional and administrative law in the field
of the environment, as illustrated recently in Greenpeace’s challenge to the
consultation on the UK Energy Review.?* By contrast, the fact that European
environmental rights jurisprudence is grounded in human rights might be an
area where some change is needed if wild law is to be delivered. Even here
however, these rights have their basis in the right to a home, which accords in
broad terms at least with the concern of Earth jurisprudence to bring individuals
closer to — and to become more at home in — nature.

Wild law and climate change

It is impossible today to ignore climate change in any discussion of environmental
rights and responsibilities. Climate change has been described by another
commentator with close associations with Gaia theory — James Lovelock — as
Gaia’s revenge.” Cullinan does touch on climate change in the article below,
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yet not in depth.?® We can speculate, fairly safely perhaps, that wild law would
endorse renewable energy and energy efficiency. It is possible that it would
support carbon capture and storage. But where does it stand on the vexed
issue of nuclear energy? Tom Burke’s article in this issue is an uncompromising
rejection of nuclear technology as a solution to climate change, based on a
range of arguments, cost and time in particular.?’ However, Lovelock would
take issue.?® What would a wild lawyer make of this debate?

Itis not possible to appreciate wild law’s significance for the climate change
debate without addressing a series of prior issues surrounding how much
energy an earth system guided by Earth jurisprudence would in practice
demand. This is principally a question of Cullinan’s stance on ‘development.
Lovelock’s controversial argument in support of nuclear energy is based on
the assumption, which many environmental lawyers would consider realistic,
that we will continue to seek high levels of economic growth, and that we will
be living, in his beguiling phrase, in an ‘electric world’ with energy demands to
match.? Is Cullinan in agreement? Tom Berry’s preface to Wild Law, in which
economic issues are addressed, gives little away. Berry writes damningly of
modern reliance on technology, and the economics which so often drives it.
And yet his principal concern in this context appears to be the spiritual decline
which has accompanied this state of affairs. Certainly, there is nothing in Berry’s
critique which suggests that wild law must necessarily renounce technological
innovation and GDP. Indeed, in his article below Cullinan appears less concerned
with rejecting the model of development through economic growth as much
as with situating it in a wider context of other non-economic values. For him,
the development of society ought to be pursued at numerous levels;
economically, of course, but also with reference to other values — physical,
mental, cultural, and spiritual.*® However, this raises more questions than it
answers in terms of the key questions today of how much energy is needed,
and how it ought to be supplied.

Sustainable development and wild law

If Cullinan is broadly supportive of development, what is the relationship
between what Cullinan has to offer here, and the sustainable development
concept which environmental lawyers have battled to see integrated within
the law with increasing success of late? That is probably the principal question
which arises from the articles published here. Wild Law did not engage explicitly
with sustainable development, but in speculating about what Cullinan would
say were he to have addressed this issue, | was surely not alone in thinking
that he would view his project and that of sustainable development as
complementary. However, this is not how Cullinan sees it in the article below,
which is highly dismissive of sustainable development as a framework for action.

Some of the criticisms leveled by Cullinan in this setting are clearly wide
of the mark. This applies to the suggestion that sustainable development
embodies a negative vision, scaring individuals into stopping doing something
(eg polluting the environment, depleting natural resources). Whilst this might
at times apply to climate change, this is an isolated (if important — see below
Satish Kumar p 83) exception. Generally, sustainable development is portrayed
as a fundamentally positive concept which, in Britain, is about aspiring to A
Better Quality of Life.*' Cullinan cannot then claim that wild law and associated
concepts are novel in this respect, for they are part of a prevailing orthodoxy.

On firmer ground is Cullinan’s criticism that the concept of sustainable
development has become enveloped in a ‘morass of confusion and
disagreement’ This is correct up to a point, yet it is an obvious criticism, and
it does not follow that we need a different concept. Clarifying the present
concept, through the experience of applying it, would be a more obvious
prescription to many. After all, so much has been invested in this concept,
particularly when one considers it in the context of historical research in a
pre-industrial age.*

Cullinan does have one strong criticism which is capable of transforming
the agenda in this field. It is that sustainable development as it is currently
conceived is not in fact a big enough idea. It is a meager idea, in that it is too
often skewed toward present and future material needs — principally economic
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33 This  makes it ‘boring’
(*“[S]ustainable development” is
too abstract (and overused and
therefore boring) a concept to
mobilise people and societies
around’) (p 74).

34 N Stern, The Economics of Climate
Change: The Stern Review
(Cambridge University Press 2007)
http://www.hm-treasury.gov.uk/
indpendent_reviews/
stern_review_economics_climate_
change/stern_review_report.cfm.

prosperity — at the expense of wider non-material needs which are what ordinary
people are interested in.** A bigger idea, according to Cullinan, is one that
would speak to people in deeper ways than the dismal economics which is
used increasingly to justify environmental action (epitomised in the Stern
Review?**). The biggest idea of all, Cullinan appears to be suggesting, is one
which would tap into people’s often forgotten, now dormant, emotional and
aesthetic affinity with the natural world, dismissed wrongly by many today as
soft, naive, or romantic.

Cullinan’s argument here is not new, but it is timely. He will be aware that
the success of Rachel Carson’s Silent Spring was that it contained a down-to-
earth poetry which inspired millions of ordinary readers to action, with barely
a single reference to money and economic prosperity. Sustainable development
could be like this, if it were conceived along Earth jurisprudence lines. That is
to say, Cullinan’s most important contribution is to expose an unnecessary
shortcoming of sustainable development, that with its misplaced emphasis on
economic prosperity, it really only mobilises economists such as Sir Nicolas
Stern, who in turn inspire high level politicians, NGOs and large companies,
without ever capturing the imaginations of a confused public. Cullinan must
not compete with sustainable development, for he will alienate a powerful
audience on whom law reform depends, and ultimately loose. His task, rather,
is to show how sustainable development law and policy can mean more to
more people.

Ben Pontin
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The Wild Law Conference 2006 Changing environmental law to meet global challenges based on the book Wild Law by
Cormac Cullinan, was organised by the United Kingdom Environmental Law Association and the Environmental Law
Foundation in association with the University of Brighton in November 2006.

The articles that follow have been based upon the papers or the ideas presented at the Conference.

Cormac Cullinan
Norman Baker MP
Satish Kumar
Elizabeth Rivers

Sowing wild law

Rebalancing the system: an agenda for change
Economics and ecology — which comes first?
Creative regulation: how wild law can rehabitilate governance and regulation

lan Mason Earth, rights and insects: a holistic approach to environmental law

Foreword

Simon Boyle Argyll Environmental Ltd, UKELA Council'
Begonia Filgueira Director, Gaia Law Ltd

In November 2005 the first UKELA Wild Law Conference
was held at the University of Brighton.? The event was
something of an experiment in being the first of its type, but
thanks to an excellent line up of speakers® and a large
professional and student attendance, there was a strong call
for a follow up conference in 2006.*

In the first conference Michael Meacher MP set a series
of questions (see Introduction to the Conference papers)
which were largely about turning the ideas in Cullinan’s book
Wild Law into practice. The speakers for the second
conference were approached by UKELA on the basis that
that they would attempt to address such difficult questions.
Whereas the speakers at the first Conference were largely
from the legal profession, for the second conference a more
eclectic mix was required, including speakers who could
approach Wild Law's premises from a less legalistic
perspective.

In that regard it is hard to think of anyone better qualified
than Satish Kumar, editor of Resurgence. In the early 1960s,
at the height of the cold war, Satish spent two and a half
years walking without money and few possessions from Delhi
to Washington via Moscow, Paris and London in order to
give ‘peace tea’ to the leaders of the nuclear powers. His
ideas, largely inspired by the Buddha, may appear to western
lawyers to be radical or even impractical, but it must be
remembered that these ideas founded a world religion.
Satish’s ideas were powerful and inspiring.

Norman Baker MP, formerly the Liberal Democrat
Environment Spokesperson, offered an alternative route

—_

United Kingdom Environmental Law Association www.ukela.org.

2 Conference ‘The Principles of Earth Jurisprudence based on the book
Wild Law: A Manifesto for Earth Justice by Cormac Cullinan’.

3 Rt. Hon. Michael Meacher MP, Chairman, Professor Robert Lee,
Professor Lynda Warren, Jacqueline McGlade and Begonia Filgueira.
The papers were published, together with an article by Cormac Cullinan
in ELM 18 (2006) 1-32.

4 Held at the University of Brighton, November 2006.

towards the same destiny. Like Satish, he had profound
misgivings about measuring wealth purely in terms of GDP,
but unlike Satish believed in working with and changing
existing economic institutions (such as the IMF) so that they
could work for rather than against the interests of the
environment.

Cormac Cullinan’s presence at the second conference
was vital in order to move the agenda on. In the 1990s
Cullinan worked as a corporate lawyer in London and set up
his own specialist environmental consultancy before moving
to South Africa. However, it is perhaps Cullinan’s personal
history as an activist in South Africa in the struggle against
apartheid which has led to the groundbreaking agenda of
Wild Law. As a student Cullinan could not accept the moral
position held by the white supremacists in his homeland. In
the same way he finds it unacceptable to stand by in the
knowledge that the current extinction rate on earth averages
100 species a day, which is estimated as up to 1000 times
the natural level shown in fossil records. Scientists are
therefore calling this current phase the ‘sixth period of mass
extinction’ The moral premise of Wild Law is that the other
species of the earth should have the benefit of legal
protection providing them with a ‘right’ to coexist.

We have already seen the very beginnings of the legal
changes that may bring the ideas behind Wild Law into reality.
In September 2006 the Borough Council of Tamaqua,
Pennsylvania adopted a Sewage Sludge Ordinance 2006 (see
pp 78, 87). This local legislation prohibits the rights of any
corporation to apply sewage sludge to any land in the
borough and it recognises ecosystems as legal persons who
have civil rights under the legislation.

Following the April 2007 US Supreme Court’s ruling in
Massachusetts v EPA> the government will be on notice to
protect the interests of the environment and not only those
of industry. In this case the Supreme Court found that the
Environment Protection Agency had violated the Clean Air

5 Massachusetts v EPA, 415 F. 3d 50 (D.C. Cir), reh’g en banc denied,
433 F.3d 66 (2005), cert. granted, 126 S. Ct. 2960 (June 26, 2006),
167 L. Ed. 2d 248 (U.S. Apr. 3, 2007).
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Act when it refused a legal request seeking regulation of global
warming pollution emissions. Existing environmental laws will
need to be interpreted in the light of real threats to the
environment which are backed by scientific evidence.
Increasingly science is finding that species are interdependent
and the continued rate of mass extinctions will start bearing
more directly on the welfare of mankind. These developments
should increase public support for laws like the Sewage Sludge
Ordinance where rights of other species are expressly
recognised.

In conjunction with the Environmental Law Foundation®
and the Gaia Foundation,” UKELA will be holding the third
Wild Law event in September 2007. Here the main objective
will be to build up a legal foundation that can support Wild
Law concepts and be offered to the politicians and public as
an approach that should be endorsed if we are serious about
ending the sixth period of mass extinction.

6  www.elflaw.org.
7 www.gaiafoundation.org.

Introduction

John Elkington SustainAbility'

The first thing to say is that | am not a lawyer, wild or otherwise.
That said, SustainAbility's London offices are in Bedford Row, the
epicentre of matters legal. Which is rather ironic, since | appear
to have developed powerful antibodies to lawyers — more or less
every time | have encountered them, it seems, | have been in
trouble of some sort. In 1989, for example, we ran head-long
into McDonalds. We had produced a book called The Green
Consumer Guide and, in the process, we had cut across a number
of major corporates, McDonalds among them. They came after
us with an army of lawyers, but in the end we fought them to a
standstill.

More recently, SustainAbility has invested a good deal of
effort in investigating the longer term implications of the growing
role that lawyers are playing in shaping the international landscape
of legal, financial and moral liability. Our report The Changing
Landscape of Liabilitymakes the case that the landscape of liability
— and therefore the risks for both companies and shareholder
value — is changing rapidly. It explores the evidence, maps the
changes and aims to help business navigate new and uncharted
territory. The case studies examine and draw conclusions in
relation to climate change, human rights, obesity and legacy
issues.?

Before turning to the emerging field of ‘wild law, let me give
a few words of context. We see the environmental and
sustainability movements as having evolved thanks to a series of
major societal pressure waves. The 1960s and 1970s saw the
first wave, characterised by the rise of a growing number of
environmental NGOs and the emergence of an embryonic ‘green’
movement seeking to change government approaches to the
agenda. During this period, governments tended to lead the
charge, introducing new regulations and forcing business onto
the defensive and into compliance mode. The second wave peaked
late in the late 1980s and early 1990s. This period saw the end
of the Cold War, coupled with a series of environmental and social
catastrophes that put markets, big business and their brands
firmly in the NGO and media spotlight. The third wave saw an
intense era of globalisation — and the rise of movements that

1 Founder and Chief Entrepreneur, SustainAbility www.sustainability.com;
Advisory Council Member Environmental Law Foundation www.elflaw.org.
2 http://www.sustainability.com/insight/liability.asp.

were opposed to the process. That was sharply halted by
the 9/11 attacks and their aftermath, but now we see either the
recovery of that third wave or the building of a fourth.

The focus today is on responsible globalisation, to be sure,
but also now on creativity, innovation and measureable
entrepreneurial solutions to the world's problems.® At the same
time, Paul Hawken speaks of our various civil society initiatives as
now representing the largest movement on earth — a movement
with no name, no headquarters and no leader* The wild law
movement is one that I'm still learning about, and Cormac
Cullinan’s book, Wild Law: A Manifesto for Earth Justice® looks
set to be a key text of this emerging global movement.

One of the things that emerges strongly from Cormac’s book
is the argument that we need to change not just individual laws
but also the underlying architecture of jurisprudence and of the
legal system. He himself asks the question: is this ambition
delusional or practical? Well, most people looking at everyday
reality today would be tempted to conclude it is delusional. How
can we even hope to change such an ancient and deeply-
entrenched legal system, particularly with so many legal interests
vested in the status quo — and no doubt prepared to pull out
every stop to defend those interests. But the problems facing us,
among them poverty and the risks associated with pandemics
and climate change, mean that we have to act as if change is
inevitable. The current system appears to be set in concrete, but
history shows that seismic shocks are inevitable in the economic,
social, environmental and political realms, which suggested that
opportunities to drive fundamental change could be upon us
sooner than we might imagine. The practical challenge, then, is
to work out what we want to happen in such circumstances.

The organisers of this conference are to be congratulated;
there is far too little of this sort of joint working in our multiple
movements. In what follows, it is worth bearing in mind the key
question that Cormac poses: ‘How do we embark on a radical re-
envisioning and restructuring of our international and national
legal systems and government systems?. With experience of
advising clients in over 20 countries, he is well placed to help
guide us in finding the answers we will need as the twenty-first
century gets into its stride.

3 http://www.sustainability.com/insight/skoll_article.asp?id=937.

4 P Hawken Blessed Unrest: How the largest movement in the world came
into being and why no one saw it coming (Viking Publishers May 2007).

5 Green Books, Dartington UK 2002, ISBN 1 903998 35 2, 240pp, pb
£9.95 www.greenbooks.co.uk.
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Sowing wild law

Cormac Cullinan Enact International

Introduction’

This article explains briefly what is meant by the terms
‘Earth jurisprudence’ and ‘wild law’ and addresses two
questions which were posed by the Honourable Michael
Meacher MP in his capacity as chairperson of the first
UKELA Wild Law Conference held in 2005. The first
question is ‘How are forces to be mobilised to get the
ideas (contained in Wild Law)? onto the worldwide public
agenda?’ The second question is ‘How are the principles
in Wild Law compatible with the almost universal aspiration
across the world for economic prosperity?’” My
presumption is that by posing these questions, Michael
Meacher was encouraging participants to discuss how
Earth jurisprudence could be spread globally in order that
it might become the basis for reforming human governance
systems and, in particular, how one would deal with
potential obstacles such as the apparently incompatible
desire for economic prosperity.

Contextualising law within the evolving
Earth story

Understanding Earth jurisprudence and wild law requires
re-conceptualising human governance systems from the
perspective that humans are a component of a larger
natural system of order that governs how Earth as a whole
(and ultimately the universe itself) functions. This is in
stark contrast to the legal and political system of most
societies today which are premised on the understanding
that human beings are separate from, and superior to,
the rest of the community of beings that constitute Earth.

Today many people regard the ancient idea that the
mountains, forest and wild animals are our kith and kin as
a quaint, pre-scientific superstition. However, even from
the perspective of modern physics and cosmology, it is
literally, and not just figuratively, true. We all share the
same source and the relationships between us have shaped
the evolution of each of us.

Scientists tell us that our common origin lies way back
in deep time when a massive explosion occurred, giving
birth to time and energy which surged forth into the
darkness of the void. Initially there was not even matter,
but as the universe cooled, subatomic particles bonded

1 This is a revised and edited version of the paper entitled ‘Spreading
Earth Jurisprudence’ which Cormac Cullinan presented in November
2006 at the UKELA Wild Law Conference held at the University of
Brighton.

2 CCullinan Wild Law: A Manifesto for Earth Justice (Green Books Totnes
Devon 2003) ISBN 1-9039998-35-2.
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in relationships that formed the early elements of
hydrogen and helium. Massive density waves swept
through the debris created by the Big Bang and gradually,
moved by some mysterious force, the universe began to
organise itself. Myriads of stars and planets were born
and our galaxy and solar system, among many others, was
spun out of the chaos.

One of the planets in our solar system was particularly
distinctive. Earth, by virtue of its size and distance from
the sun, could maintain the presence of solids, liquids and
gases simultaneously. It formed oceans and continents
and then simple organisms. These gradually began to
cooperate and to establish symbiotic relationships that
gave rise to more and more complex life forms, and
eventually to the incredible diversity of life forms which
we see around us today.

One of the species to emerge during the last few
million years was the human. For most of its existence our
species has lived in small tribal communities, very close
to nature. It was very clear to these tribal peoples that
Earth was primary and they were secondary. They
recognised their complete dependence on Earth and the
other creatures with which they had evolved, and
consequently made great efforts to respect Earth and to
live by what they perceived to be her universal and
immutable laws.

Comparatively recently, particularly as a consequence
of the ‘Scientific Revolution’ during the sixteenth and
seventeenth centuries, the idea that humans are separate
from Earth began to take hold. The work of philosophers
and scientists such as Descartes, Bacon and Newton
popularised the belief that there is a very rigid division
between humans and the natural world, and between mind
and matter. The natural world to them was a vast
mechanism — a grand clock that could be taken apart to
discover the mathematical principles that governed how
it worked. The advent of that mechanistic, materialistic
understanding of the world largely (but not completely)
destroyed any sense of the sacred dimension of Earth.

Hand-in-hand with the idea of separation came the
myth of superiority. People came to believe that they are
at the centre of the universe and are superior to the rest
of creation. Earth was transformed in the minds of humans
from a sacred presence to an inexhaustible larder of
resources which exists exclusively for their benefit. This is
the thinking that is now enshrined in our legal systems.
For example, in the eyes of the law, only humans and
corporate entities are subjects capable of having rights.
From a legal perspective, Earth and all other life forms are
‘property’ which can be bought, sold and exploited - as
slaves, women, and many indigenous peoples once were.
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Science has revised its understanding of the universe
since the seventeenth century but the law has not. As a
result of the insights of quantum physics, ‘systems
thinking, and complexity, chaos and Gaia theories, among
others, we now know that a mechanistic and reductionist
understanding of Earth does not accord with reality.
Scientists have discovered that the universe is not really
like a gigantic clock at all. It is more like a vast, whirling,
celebratory, cosmic dance. It seems that we cannot
understand the cosmos by analysing each component part
separately. The universe is formed by the relationships
between the different components and it is the system as
a whole that determines how each component behaves,
rather than vice versa. Just as a dance is neither the dancer,
nor the music, nor the dance step, but is created by the
relationship between all of them, so the universe is
composed of an intricate relationship between all of its
different aspects. As Thomas Berry says, ‘the Universe is
not a collection of objects but a communion of subjects’?

From this perspective, human beings cannot be
understood except as a part or aspect of the Earth system.
Earth gives substance and form to our bodies, our
imaginations are inspired by the wonders of the natural
world and our sense of awe and beauty arises from
experiencing the universe. We are ‘Earthlings’ through and
through. We are an absolutely integral and inseparable
part of the Earth system and can only be human in
relationship to the cosmos within which we have come
into being. The idea that we are separate from, or superior
to, Earth is a dangerous delusion that may yet prove fatal.

Earth jurisprudence and wild law

‘Earth jurisprudence’ is a philosophy of law and human
governance based on the idea that humans are only one
part of a wider community of beings and that the welfare
of each member of that community is dependent on the
welfare of Earth as a whole. It is premised on the belief
that human societies will only be viable and flourish if they
regulate themselves as part of this wider Earth community
and do so in a way that is consistent with the fundamental
laws or principles that govern how the universe functions
(which | have termed the ‘Great Jurisprudence’).

The term ‘wild law’, on the other hand, refers to human
laws that are consistent with Earth jurisprudence. A wild
law is a law made by people to regulate human behaviour
which prioritises maintaining the integrity and functioning
of the whole Earth community in the long term, over the
interests of any species (including humans) at a particular
time. Wild laws are designed to regulate human
participation within this wider community. They seek to
balance the rights and responsibilities of humans against
those of other members of the community of beings that
constitutes Earth (eg plants, animals, rivers and
ecosystems) in order to safeguard the rights of all the
members of the Earth community.

3 T Berry ‘The Origin, Differentiation and Role of Rights’ (2001) quoted
in Wild Law (n 2) p115.

A time of transition

We are part of an astonishingly creative and continuing
story which so far has seen Earth create life and self-
reflective consciousness (for example the human mind)
from matter. Now all the indications are that the Earth
community is in the early stages of a massive transition.
This transition is significant not only in historical but in
geological timescales. Indeed, climate change scientists
drily describe us as being in a ‘non-analogue’ situation,
by which | understand them to mean that the situation in
which we now find ourselves is unprecedented.

We are now well outside the range within which
greenhouse gas concentrations have fluctuated over the
last 400,000 or so years and it now appears that there is
absolutely nothing that we can do to reduce the average
temperature of the biosphere to within this range in the
near future. Shockingly, some leading scientists believe
that the fate of the Arctic ice has already been determined
— it will slowly but inexorably disappear. Eventually Earth
is likely to stabilise around a higher average temperature
range. The urgency of taking action on climate change
now revolves around the fact that according to some
leading scientists we only have a short time (some say
about seven years) to take action that will have a
substantial impact on minimising the eventual equilibrium
range in hundreds of years’ time.

At the same time, the beginnings of the sixth period
of mass extinction is bringing to an end the Cenozoic age,
and there is a very real prospect that the so-called ‘peak
oil’ effect may relatively soon deliver a lethal blow to what
Thomas Berry refers to as ‘the petroleum interval.

These circumstances change everything. First, the
rules of the game are changing, which means that we must
be cautious about relying too heavily on precedent as a
guide to action. Secondly, whatever doubts and
disagreements there may be about the way forward, one
thing is clear. Continuing to act and to regulate ourselves
as we have been doing is not a viable option. In other
words, adopting a new strategy that has only a 25 per
cent chance of working is substantially less risky than
continuing to pursue strategies that have been tried and
tested and shown not to work. Thirdly, it appears that we
are at a point in evolution where a quantum leap is required
— a radical and novel creative jump made without going
through a slow progression of intermediate stages. What
we now need is the cultural equivalent of the biological
evolution from forelegs to wings.

Desire and emotion

If the ideas in Wild Law are to be spread and implemented,
thenitis up to people to do it. This means that to explore
how Earth Jurisprudence can be spread, we must first ask
what would induce a person or a group of people to spread
it? What might motivate each of us to accept these ideas
and want to spread them and what shared cultural values
might assist or hinder us? In other words, we must look
not only at the external world, but also at the internal
worlds of each individual and each society.
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Our motivations are typically coloured and enhanced
by emotions. Most environmentalists will at some time or
another have been motivated by many different emotions.
Sometimes the dominant emotion may be fear, for example
that our children will inhabit a ravaged and inhospitable
world. At other times we might feel hope, passion and
excitement at the prospect of healing the damaged
relationships between people and planet, or even love and
gratitude at being both part of, and containing, the
creative spirit which animates the universe. Whatever it is,
action is usually fuelled by deep desires and emotions.

If we want to mobilise people we need to pay attention
to both desires and emotions. The contemporary legal
world worships reason and distrusts emotion to such an
extent that animating change is difficult. It is a world in
which detachment (or disassociation) is prized and
empathetic engagement is seen as a weakness. A world
so firmly based on material realism that it not only denies
the existence of the realms of soul and spirit, but even
discounts material realities if they cannot be proven, is
one that needs to change, but in advocating change we
must take care not to perpetuate the divisions between
mind and matter, heart and intellect, nature and
consciousness which have so bedevilled our thinking in
the past. It is far more productive and helpful to recognise
that most approaches or points of view to which humans
have adhered for any length of time contain at least partial
truths which were useful to them at the stage at which
they were developed.

Typically a particular theory or approach will appear
quite satisfactory for a while, but eventually the anomalies
and paradoxes start piling up and dissatisfaction grows
until a new theory is developed which can resolve or explain
the contradictions. A new approach may be premised on
an outright rejection of its predecessor, but if one looks
back at history it is often clear that each thesis and its
subsequent antithesis is part of the dynamic of progress.
Each theory is a partial truth and the evolution of
understanding is often achieved through the successive
incorporation of the partial truths or insights of earlier
explanations into more comprehensive world-views that
transcend the previous understandings.

Holons and holarchies

A useful analogy is the way in which the biosphere has
arranged itself into self-organising ‘holons’ which
themselves form part of larger wholes, so collectively
forming a ‘holarchy’ (like ecosystems nested within larger
ecosystems). These terms were coined by Arthur Koestler
and refer to the fact that each ‘holon’ is simultaneously a
whole and a part of a larger whole, like a molecule within
a cell and a cell within an organism. A holon strives both
to maintain its distinctness and integrity and to fit in with
and contribute to the whole of which it is a part. The way
in which holons relate to each other creates a holarchy of
increasing wholeness. However, if a holon attempts to
dominate the whole it can create a destructive hierarchy
based on domination (like a cancer or a dictator) and if
this is not resolved by reintegrating the holon so that it

SOWING WILD LAW : CULLINAN : (2007) 19ELM 73

assumes its proper place, then the process will begin to
reverse and the whole will start to unravel.

So if we apply this analogy to ideas, the challenge
would be to see if we can recognise and keep those aspects
of our current philosophies which are valuable and have
served us well while incorporating them in successively
more comprehensive world views, which deepen our
understanding by reconciling, or at least explaining, the
relationship between the partial truths of previous
philosophies. As | mentioned in my response to papers
delivered at the previous Wild Law conference, | am not
interested in encouraging a move from mind to heart
or from rationality to emotion in dealing with legal
matters, but rather a move towards a synthesis along
the lines of the ‘heartmind’ concept of the Buddhists.*
In other words, by applying both heart and mind to
our understanding rather than choosing one over the
other, we are likely to achieve a fuller and more useful
understanding.

The necessity of depth

Ken Wilber, the prominent American thinker, argues that
many environmentalists are unknowingly operating within
a post-industrial mindset which only accepts material
reality and denies the existence or relevance both of our
individual subjective experiences and of the inter-
subjective experiences of our culture.® This means that
we look at the objective behavioural aspects of the
individual and ignore the internal dimensions (including
the holons of body, mind, soul and spirit). It also means
that we focus on how society functions (ie its external
manifestations such as laws) and ignore the collective
internal culture which informs that society. Wilber argues
that our society’s insistence on scientific materialism and
hence on focusing exclusively on what can be observed
has led us to ignore the depth of understanding which
can only be achieved by recognising that the external
behaviour of an individual correlates with the internal
subjective world of that individual, as the social world
corresponds with internal cultural values and
understanding. This, he argues, has resulted in deeper
ideas of ‘Nature’ being replaced with a belief that ‘nature’
in its material form is the ultimate and only reality. Thus
he argues that ‘nature’ is a product of industrialisation

4 According to John Welwood: ‘In Buddhism, the words “heart” and “mind”
are part of the same reality (“citta” in Sandskrit). In fact, when Buddhists
refer to mind, they point not to the head, but to the chest. The mind
that the Eastern traditions are most interested in is not the thinking
capacity, but rather what the Zen master Suzuki Roshi called “big mind”:
a fundamental openness and clarity which resonates directly with the
world around us. The big mind is not created or possessed by anyone’s
ego; rather, it is a universal wakefulness that any human being can tap
into. The rational thinking apparatus we know so well in the west is, in
this perspective, a “small mind”. The mind that is one with the heart is
a much larger kind of awareness that surrounds the normally narrow
focus of our attention.” )] Welwood (ed) Awakening the Heart. East/
West Approaches to Psychotherapy and the Healing Relationship
(Shambhala Boston and London 1985) Introduction p viii.

5 For example K Wilber A Brief History of Everything (2nd edn Gateway
Dublin 2001).
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and that many environmentalists have unwittingly accepted
this superficial understanding (or as Wilber calls it, the
‘flatland’ perspective).®

Wilber argues that many environmentalists are now
what he calls ‘eco-romantics’ and worship nature as the
supreme reality, thereby ignoring consciousness and
culture. He believes that the eco-romantics pit themselves
against what he calls the ‘ego-camp’. The latter also regard
nature as the ultimate reality, but are motivated by a
desire to control and subdue the world of nature and
to free themselves from its constraints. To Wilber, both
camps are trapped in a post-modern ‘flatland’ because
of their inability to recognise the depth of experience
that can only be discovered in the internal realms.
Those in the ego-camp attempt to repress and deny
any sort of spiritual reality while those in the eco-camp,
alarmed at the growing rift between mind and nature,
emphasise that we humans are but a strand in the web of
life that constitutes nature. As he points out, because the
eco-romantics’ view is also based on a soulless, valueless
concept of nature as a material reality (ie ‘nature’ rather
than ‘Nature’), they face conceptual difficulties in arguing
on the one hand that human culture is creating the
problem and on the other that our cultures are part of an
all-encompassing, material natural world.

Perhaps Wilber's most telling point for our purposes
is that very few people or societies are going to be
concerned about issues such as global warming unless
their consciousness or culture has evolved to a certain
point.” This means that if we focus on nature as a material
reality and ignore and devalue the interior world, we will
miss the path that people and societies must take to arrive
at the global understanding that is necessary to motivate
them to protect the global environment. In other words,
we will never succeed in getting people to stop destroying
the external physical biosphere without facilitating the
interior evolution of individual consciousness and
cultural values. This means that no amount of explaining
the Gaia theory (or at least the ‘weak’ version of it) is
likely to induce people to stop destroying the natural
communities that constitute Gaia.

Accordingly, any strategy to spread Earth
jurisprudence ideas must aim both to disseminate those
ideas in the external world and to inspire those involved
to engage in personal and collective practices that will
engage their inner world. For example, in our highly
urbanised world, | think that it is very important for people
to make an effort to connect in a personal way with nature
as often as possible. In my experience, the beauty of a

6 ibid pp 235, 299-300, 307.

7 ibid p 285. Wilber argues that: ‘Gaia’s main problems are not
industrialisation, ozone depletion, over population, or resource
depletion. Gaia’s main problem is the lack of mutual understanding
and mutual agreement in the Noosphere about how to proceed with
these problems. We cannot reign in industry if we cannot reach mutual
understanding and mutual agreement based on a worldcentric moral
perspective concerning the global commons. And we reach that
worldcentric moral perspective through a difficult and laborious process
of interior growth and transcendence. In short, global problems demand
global consciousness, and global consciousness is the product of five
or six major interior stages of development’.

dawn or the calm solitude of a forest are much more
powerful means of overcoming our autistic separation from
the rest of the Earth community than discussing Cartesian
dualism. This also means that questions of ethics and
social and religious values have an important part to play.
In this regard, the increasing willingness of organised faith
communities (churches, mosques etc) to take up issues
such as climate change as moral issues is particularly
encouraging.

Focusing on a positive vision

Earth jurisprudence and wild laws cannot come into being
without social change. Earth jurisprudence is the
jurisprudence of a different kind of society from the one
that surrounds us. Unfortunately, we are not yet clear
about the nature of that society. One of the things that
holds us back is that we focus most of our energy on
what we do not want — pollution, climate change, the
rampant destruction of beautiful places, the extinction of
species and the continuing erosion of community. We need
to spend more effort envisioning and creating what we
do want. At the moment, | suspect that if environmentally
conscious people were asked what our societies should
be aiming at, the most common answer would probably
be ‘sustainable development’ Indeed, most public policy
initiatives throughout the world are said to be motivated
by a desire to achieve sustainable development. However,
even mentioning the term almost invariably leads swiftly
to the next question ‘What is sustainable development?’,
and we plunge into a morass of confusion and
disagreement.

| am not sure that many of us would be able to
recognise sustainable development let alone be able to
visualise it. Policy-makers everywhere seem to go to
great lengths to avoid defining clearly what the key
attributes of a sustainable society would be. This may
be because we are so far from achieving it that it is
scary, and there are no votes to be won by pointing
this out. Furthermore, unlike sustainable development
which is a process in which political decisions play a
large role, what is or is not sustainable is determined
primarily by the Great Jurisprudence, and is beyond
human control. For example, humans have to accept
that, although we may have a significant impact on
atmospheric levels of greenhouse gases, we cannot
change the fact that if our emissions exceed a certain
level then the equilibrium of the current climate system
cannot be maintained.

In any event, | suspect that ‘sustainable development’
is too abstract (and over-used and therefore boring) a
concept to mobilise people and societies around.®? What

8 Sustainable development is defined by its proponents as balancing
the fulfilment of human needs with the protection of the natural
environment so that these needs can be met not only in the present,
but in the indefinite future. The term was used by the Brundtland
Commission (United Nations 1987 ‘Report of the World Commission
on Environment and Development’. General Assembly Resolution 42/
187, 11 December 1987) which coined what has become the most

ENVIRONMENTAL LAW & MANAGEMENT PUBLISHED BY LAWTEXT PUBLISHING LIMITED
www.lawtext.com





